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POLITICAL SCIENCE 
QUARTERLY. 



SOME IDEAS ON CONSTITUTIONAL REVISION 
IN NEW YORK. 

THE recent election of delegates to a convention for the 
revision of the constitution of the State of New York, 
challenges attention to certain provisions in that instrument 
and naturally raises the question : What do the other state 
constitutions contain on these subjects ? Without examina- 
tion into the causes of the various provisions, a brief com- 
parison is here made for the purpose of indicating the general 
tendency throughout the country. 

I. Revision and Amendment. 

When, in the year 1846, the people of the State of New 
York established their third and still existing constitution, 
they provided in express terms for a periodical as well as an 
occasional submission to themselves of the question, whether 
they desired a revision of their fundamental law. The formal 
authority for submission of amendments merely, they had 
already conferred on their legislature in the second state con- 
stitution, adopted in 1821, and they continued that authority 
in the present constitution of 1846. This authority is a very 
common and useful feature of state constitutions, and is lack- 
ing, in fact, in only three such instruments, namely, those of 
New Hampshire (1792), 1 Maine (1820) and Arkansas (1874). 

The grant of authority to the legislature to submit, at their 
discretion, the question whether a convention should be called, 

1 Throughout this article, the states in Italics are those whose constitutional 
provisions are older than the present constitution of New York. 
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is also quite common. This is a commendable method of 
securing an early expression of the popular will upon so 
important a matter, but in eighteen states there is no express 
delegation of the power : Arkansas (1874), Connecticut (18 18), 
Indiana (1851), Iowa (1846, 1857), Louisiana (1845, 1852, 
1864, 1868, 1879, though contra in 1812), Maryland (1867, 
though contra in 1864), Massachusetts (1780), Michigan (1850, 
contra in 1835), Mississippi (1817, 1832, 1868, 1890), New 
Hampshire (1784, 1792), New Jersey (1844), North Dakota 
(1889), Oregon (1857), Pennsylvania (1838, 1873), Rhode Island 
(1842), Texas (1845, 1868, 1876, though contra in 1866), Ver- 
mont (1777, 1786, 1793) and Virginia (1776, 1830, 1850, 1870). 
This grant of authority to submit the question of calling a 
convention first appeared in the constitution of Delaware, 1 in 
the place of an impracticable scheme of legislative approval to 
every proposed change. 2 Since that time, the power has been 
conferred directly, but in permissive terms, in eight states : 
Colorado (1876), Florida (1838, 1865, 1868, 1885), Georgia 
(1877), Kentucky (1799, I 8SO, 1891), Missouri (1865, 1875), 
Montana (1889), New York (1846) and Tennessee (1870). 
In three states : Alabama (1865, 1867, 1875), Delaware (1792, 
1831) and North Carolina (1876), the legislature is forbidden 
to call a convention without a prior submission of its expedi- 
ency to popular vote. And finally, a positive direction to sub- 
mit is the form used in fourteen constitutions : California (1849, 
1879), Idaho (1889), Illinois (1818, 1848, 1870), Kansas (1858, 
1859), Minnesota (1857), Nebraska (1875), Nevada (1864), Ohio 
(1 851), South Carolina (1868), South Dakota (1889), West 
Virginia (1870, 1872), Washington (1889), Wisconsin (1848) 
and Wyoming (1890). That is, twenty-five states have 
express provisions on this subject, and of the remaining nine- 
teen, Mississippi and North Dakota alone have constitutions 
adopted within the last decade. Texas, in 1866, and Maine, 

1 Adopted in convention, June 12, 1792, and contained in the present constitu- 
tion of 1831. 

* In the first constitution of 1776. See on this subject, Jameson, Constitutional 
Convention, sec. 219 et seq., and the constitutions of Pennsylvania (1776), Georgia 
(1777), Vermont (1777), South Carolina (1778) and Vermont (1786, 1793). 
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by an amendment adopted in 1876, entrusted the legislature 
with the dangerous power of calling a convention, a popular 
vote being involved merely in the choice of the delegates to 
serve in that convention ; but in the former state this authority 
was withheld in the subsequent constitutions of 1868 and 1876. 

The fixing of a definite time at which the people should vote 
upon the expediency of revising their fundamental law, appeared 
as early as 1 780, in the constitution of Massachusetts, where it 
was commanded that such an election should be held in the year 
1 795 • The provision, being merely for a single election, expired 
by its own limitation. In 1784 the constitution of New Hamp- 
shire required the holding of an election for delegates to a con- 
vention at the expiration of seven years. The constitution of 
1792 provided for such an election every seven years, and so 
the fundamental law of that state remains. In 1789 the con- 
stitution of Georgia ordered the election of delegates to con- 
sider changes in 1794, and the amendments of 1795 directed 
another such election in 1797. The constitution of 1798, 
however, omitted any further direction of this character. Such 
a provision appears to have been the natural result of the 
extremely strict provision in the first state constitution of 
1777, which forbade amendments except on petitions from a 
majority of the voters in a majority of the counties, specifying 
the desired changes. The constitution of Kentucky in 1792 
also called for a popular vote in the year 1 797, and if affirm- 
ative, then a second vote the next year. The result was the 
constitution adopted in 1 799, in which no further provision of 
the kind appeared. 

The prescription of periodical elections on the question 
of revision, such as are required in New York by the con- 
stitution of 1846, appeared in the constitution of Indiana 
in 1 8 16, which directed that a popular vote for or against 
the calling of a convention "to revise, amend or change the 
constitution," should be taken "every twelfth year." This 
provision was entirely omitted from the constitution of 185 1, 
and disappeared from the fundamental law of that state. The 
Iowa constitution of 1846 contained a similar imperative direc- 
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tion, the times fixed being the general election of 1870 and 
each tenth year thereafter. This provision was retained in the 
present constitution, adopted in 1857. The constitution of 
1850 introduced this feature into Michigan, the times being 
the general election of 1866 and in each sixteen years there- 
after. In Maryland the constitution of 1851 required decennial 
elections on the question of calling a convention, but in 1864 
this provision was assimilated to that of New York by requir- 
ing a vote to be taken in 1882, and in each twentieth year 
thereafter. The time of the first election and the commence- 
ment of the twenty-year periods was changed in 1867 to the 
year 1887. The constitution of Ohio in 185 1 provided in 
terms similar to those of New York for an election in the year 
1 87 1, and every twentieth year thereafter. This is still the 
fundamental law of that state. The constitution of Kansas in 
1858 not only empowered the legislature to require a popular 
vote, but also directed the taking of such a vote in 1863 and 
in every tenth year thereafter ; but the constitution of 1859, 
still in force, omitted the requirement. The constitution of 
1870 substantially introduced into Virginia the twenty-year 
periods prescribed in New York, commencing with the general 
election of 1888. 

Summarizing, we find that twelve states have, at some time, 
required a periodical submission of the expediency of calling a 
convention, and that seven of them still retain the provision. 1 
The requirement does not, therefore, seem to meet with general 
favor, and when so many provisions are required in a modern 
constitution, it should not be retained without weighty reasons. 

II. Suffrage Qualifications. 
Next in importance to the method of changing the constitu- 
tion may be ranked the qualifications of the voters who are to 
make those changes and participate in the elections for the 
various officers of the government. As the constitution of 
Wyoming (1889) is the only one which directly confers the 

1 The seven states are Iowa, Maryland, Michigan, New Hampshire, New York, 
Ohio and Virginia. Those who have rejected the provision are Georgia, Indiana, 
Kansas, Kentucky and Massachusetts. 
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suffrage on women, it is probable that any such change in the 
constitution of New York would be submitted as a separate 
matter ; such has been the course where the convention has 
been doubtful of popular approval. A gentle method of intro- 
ducing woman suffrage is indicated by the Wisconsin consti- 
tution (1848), which authorizes the legislature to extend the 
right of suffrage by law to " persons " not enumerated in the 
constitution, provided such law be approved at a general elec- 
tion by a majority of all the votes cast. Under a similar clause 
of the Colorado constitution (1876), woman suffrage was estab- 
lished in that state at the general election of 1893. 

When the people of New York, in 1846, extended the 
suffrage to every man " who shall have been a citizen for ten 
days and an inhabitant of this state one year next preceding 
an election," it may be assumed that they did not intend to 
afford opportunity for unwise, if not fraudulent naturalizations, 
with the demoralizing scenes repeated in and around their 
courts of justice prior to each election. They had had no such 
provision in the earlier constitutions of 1777 and 1821, and 
they did but fall in with a movement which has only recently 
attained its culmination, and which tends strongly to the 
degradation of American citizenship. There are thirteen states 
now where the suffrage is conferred upon the man who has 
but " legally declared his intention to become a citizen of the 
United States before he offers to vote," x with commonly the 
further requirement of one year's residence in the state. 

1 Alabama (1875, though not in 1819 or 1865 ; first appeared in 1867 with a 
residence of six months only) ; Arkansas (1874, though not in 1836 or 1864, but 
first appeared in 1868 with a residence of six months only) ; Florida (1868 and 
1885, though not in 1838 or 1865) ; Indiana (1851, with a residence of six months 
in the state and one year in the United States, though not in 1816); Kansas 
(1859, with a residence of six months in the state, though not in 1855 or '^57 ; 
in 1858 the provision appeared with the requirement that the declaration should 
be made ten days before election) j Louisiana (1879, but not in 1812, 1845, I ^S 2 > 
1864 or 1868); Minnesota (1857, after a residence in the United States of one 
year, and in the state of four months, and thus retained in the amendment of 
1868) ; Missouri (1865, 1875, provided the intention has been declared not less 
than one nor more than five years) ; Nebraska (1866, with time of residence to 
be fixed by law, but in 1875 * ne declaration was required to be made thirty days 
before an election, and the residence to be six months in the state) ; North 
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Where naturalization is required before foreign-born men 
can vote, no period of time prior to an election is fixed in 
North Carolina (1868, 1876) 1 and Vermont (amendment of 
1828). Other states fix upon a longer period than the ten 
days' limit of New York : thus Pennsylvania requires one 
month (1873, but not in 1776, 1790 or 1838) ; California, 
ninety days (1879, though not in 1849) ! 2 Colorado, four 
months (1876) ; 3 but the majority of the states have no such 
express provision. 4 Undoubtedly the fundamental law ought 
to be explicit, and until uniformity is required by the consti- 
tution of the United States, the most satisfactory definition 
for a state like New York, at the great gateway of immigration, 
would probably be that no person shall be a qualified voter 
unless, for the period of one year prior to an election, he shall 
have been both a citizen of the United States and a resident 
of this state. 

Dakota (1889, the declaration to be made not less than one nor more than six 
years previous to an election) ; South Dakota (1889, with a residence of one year in 
the United States and six months in the state) ; Texas (1868, 1876) ; and Wisconsin 
(1848). Except as mentioned, the residence in the state must be one year. 

1 This statement is made without regard to the registration period. 

2 In the Californian constitution of 1876 it was proposed to fix the period at 
one month, with six months' residence in the state. 

8 In Colorado the period of residence is six months. 

4 With the qualifications noted, the following states require simply citizen- 
ship of the United States : Connecticut (1818 and amendments) ; Delaware 
(1776, 1792, 1831) ; Georgia (1877, as also in 1777, 1789, 1798 and 1865; but in 
1868 a person who had been naturalized or had legally declared his intention, 
might vote after a residence of six months only) ; Idaho (1889) ; Illinois (1870, as 
also in 1818 and 1848, with temporary provisions) ; Iowa (1857, as also in 1846) ; 
Kentucky (1891, as also in 1792, 1799 and 1850); Maine (1820); Maryland (1867, 
as also in 1776 and 1864; but in 1851, explicitly "every free male . . . being at 
the time of the election a citizen of the United States") ; Massachusetts (1780); 
Michigan (amendment of 1870, but in 1835 and 1850 special provisions for " inhabit- 
ants"); Mississippi (1890, as well as i8i7and 1832; in 1868, naturalized citizens might 
vote after a residence of six months) ; Montana (1889) ; Nevada (1864, but with 
six months' residence); New Hampshire (1776, 1792, "every male inhabitant") ; 
New Jersey (1776, 1844); Ohio (1851 ; " inhabitant " in 1802); Oregon (1857, with 
six months' residence) ; Rhode Island (1842) ; South Carolina (1790 and 1868 ; but 
in 1865 the suffrage was conferred upon "an emigrant from Europe who has 
declared his intention" and resided two years in the state); Tennessee (1870, 
though on six months' residence in 1796 and 1834) ; Virginia (1870, as in 1830, 
1850 and 1864); West Virginia (1861 and 1872); Wyoming (1889); and Washing- 
ton (1889). 
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Registration, or the entry of the voter's name on an official 
list prior to an election, first appears as a necessary qualification 
for voting in the constitution of Rhode Island in 1842. It is 
still retained in that state by the amendment of 1888. The 
requirement appeared in the constitutions of Virginia in 1850 
and Louisiana in 1852 (it is retained in- the present constitu- 
tions of 1870 and 1879), but otherwise it was not imitated for 
nearly a quarter of a century, 1 when Maryland (1864 and 1867) 
and Nevada (1864) directed their legislatures to provide by law 
for the registration of the names of the voters. Then followed 
Missouri (1865, 1874 and 1875), South Carolina (1865 and 
1868), Alabama (1867, 1875), Florida (1868, 1885), Georgia 
(1868, 1877), Mississippi (1868 and 1890), North Carolina (1868 
and 1876), Indiana (amendment, 1 881), Wisconsin (1882), Idaho 
(1882), Montana (1889), Washington (1889), Wyoming (1890) 
and Kentucky (1891) : nineteen states in all, or a very respectable 
minority of the whole forty-four. Of course the number of states 
where registration is provided for by act of the legislature is 
larger. In those instances the registration is declared to be a 
lawful requirement upon the general principle that there must 
be some tribunal to decide whether or not a person offering to 
vote possesses the necessary qualifications. Such a tribunal 
must be guided by fixed rules and regulations, which it is in 
the legitimate province of the legislature to make, and which 
cannot be set aside by the judiciary, unless they constitute 
so arbitrary and unreasonable an exercise of the legislative 
power as to amount to a violation of the constitution. It would 
be a most obvious violation of the constitution to prescribe by 
law a qualification for voting in addition to those mentioned in 
the constitution itself ; but short of that, it is easy to see that 
the legislature, by the prescription of burdensome details in the 
process of voting, may practically violate the constitution, with- 
out affording an opportunity for action by the courts. It is 

1 Kansas in 1859 required by art. v, sect. 4 : " The legislature shall pass such 
laws as may be necessary for ascertaining, by proper proofs, the citizens who shall 
be entitled to the right of suffrage hereby established." In State vs. Butts (1884), 
31 Kan. 537, Brewer, J. said that "this manifestly contemplates a registration 
prior to the day of election." 
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altogether desirable, therefore, that an express provision either 
for or against registration be embodied in the fundamental law 
of the state. 1 

III. Taxation and Sectarian Schools. 

If the people of the State of New York are unwilling to 
trust their legislature with the power of dividing the school 
taxes among various schools not entirely under the control 
of the state, it is clear that the present provisions of their 
constitution will be materially changed. Practically speaking, 
those provisions do not indicate any positive prohibition, 
probably from the fact that a division of the school taxes was 
not a burning question in 1 846. This is a fair inference from 
the absence of any restrictions in the older and still existing 
constitutions of Connecticut (1818), Delaware (1831), Maine 
(i 820), New Hampshire (1792), New Jersey (1844), Rhode 
Island (1842) and Vermont (1793). But assuming that a 
majority of the people of the different states are opposed to 
such a division of the school taxes, an examination discloses, 
nevertheless, that seven more recent constitutions contain no 
prohibition : Iowa (1857), Maryland (1867), Minnesota (1857), 
North Carolina (1876), Tennessee (1870), Virginia (1873) and 
West Virginia (1872). That is, fifteen states in all fail to 
prohibit in plain terms a division of the school taxes. It is 
apparently considered sufficient to prohibit a division of the 
school funds, from which a revenue is derived independently 
of taxation. Such a restriction is common in state constitu- 
tions, without regard to their provisions respecting the taxes. 

The other twenty-nine states- are clearly unwilling to trust 
their legislators with any power to divide the school taxes. 
Seventeen of the twenty-nine express their prohibitions in 
general terms, 2 confining the use of the taxes to the public 

1 Registration laws are forbidden in the constitutions of Arkansas (1874) and 
Texas (1876) ; see also West Virginia (1872) and Pennsylvania (1873). 

2 Arkansas (1874), California (1879), Florida (1885), Georgia (1877), Idaho 
(1889), Illinois (1870), Indiana (1851), Massachusetts (amendment, 1855), Michigan 
(1850), Mississippi (1890), Missouri (1875), Montana (1889), Oregon (1857), South 
Dakota (1889), Texas (1876), Wisconsin (1848) and Wyoming (1889). The pro- 
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schools. But twenty-one of the twenty-nine, in addition to 
this restriction on the division of the revenue from taxes, 
distinctly forbid the appropriation of any other public property 
to sectarian purposes. 1 The terms of these prohibitions will 
be found to vary from those of Alabama (1875), Pennsylvania 
(1873) 2 and Arkansas (1874), 8 where, by the concurrence of 
two-thirds of all the members of each house of the legislature, 
appropriations may be made to educational or charitable insti- 
tutions not under the control of the state, to those where the 

visions in the other twelve states are as follows: Alabama (1875): "No money 
raised for the support of the public schools of the state shall be appropriated 
to or used for the support of any sectarian or denominational school." Colorado 
(1876), see infra, p. 10, note 1. Kansas (1859) : "No religious sect or sects shall 
ever control any part of the common school or university funds of the state." 
Kentucky (1891), see infra, p. 10, note 2. Louisiana (1879) : " No funds raised for 
the support of the public schools of the state shall be appropriated to or used for 
the support of any sectarian schools." Nebraska (1875) : " No sectarian instruction 
shall be allowed in any school or institution supported in whole or in part by the 
public funds set apart for educational purposes." Nevada (1864) : " No sectarian 
instruction shall be imparted or tolerated in any school or university that may be 
established under this constitution." North Dakota (1889) : "... the legis- 
lative assembly shall make provision for the establishment and maintenance of 
a system of public schools which shall be . . . free from sectarian control. . . . 
No money raised for the support of the public schools of the state shall be appro- 
priated to or used for the support of any sectarian school." These last words are 
the same as those in Pennsylvania (1873), art - x > sec - 2 - Ohio (1851): "No 
religious or other sect or sects shall ever have any exclusive right to or control of 
any part of the school funds of this state." South Carolina (1868) : "... No 
religious sect or sects shall have exclusive right to or control of any part of the 
school funds of the state, nor shall sectarian principles be taught in the public 
schools." Washington (1889): "... the state tax for common schools shall be 
exclusively applied' to the support of the common schools. . . . All schools 
maintained or supported wholly or in part by the public funds shall be forever free 
from sectarian control or influence." 

1 The states which do not distinctly prohibit appropriations to sectarian pur- 
poses are those already mentioned as not prohibiting appropriations of the school 
taxes to sectarian education, together with the following eight states: Indiana 
(1851), Kansas (1859), Massachusetts (1850), Nebraska (1875), Nevada (1864), 
Ohio (1851), South Carolina (1868) and Wisconsin (1848). 

2 Art. iii, sec. 17; but by sec. 18 "No appropriations . . . shall be made . . . 
to any denominational or sectarian institution, corporation or association." And 
by sec. 19 " The general assembly may make appropriations of money for insti- 
tutions wherein . . . the orphans of soldiers are maintained and educated ; but 
such appropriations shall be applied exclusively to the support of such orphans." 

3 In general terms. 
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power is withheld in absolute and unmistakable terms. A good 
type of the extremest form is that of Missouri (1875) : 

No money shall ever be taken from the public treasury, directly 
or indirectly, in aid of any church, sect or denomination of religion, 
or in aid of any priest, preacher, minister or teacher thereof as such. 
[Art. II, sec. 7.] 

Neither the general assembly, nor any county, city, town, town- 
ship, school district or other municipal corporation shall ever make 
an appropriation or pay from any public fund whatever, anything in 
aid of any religious creed, church or sectarian purpose ; or to help 
to support or sustain any private or public school, academy, semi- 
nary, college, university or other institution of learning, controlled by 
any religious creed, church or sectarian denomination whatever ; nor 
shall any grant or donation of personal property or real estate ever 
be made by the state, or any county, city, town or other municipal 
corporation, for any religious creed, church or sectarian purpose 
whatever. 1 [Art. XI, sec. 11.] 

The more moderate form of expression is used in the constitu- 
tion of Georgia (1877) : 

No money shall ever be taken from the public treasury, directly 
or indirectly, in aid of any church, sect or denomination of religion- 
ists, or of any sectarian institution. 2 [Art. I, sec. 1, par. 14.] 

Somewhat stronger terms are employed by Louisiana (1879): 
No money shall ever be taken from the public treasury, directly or 
indirectly, in aid of any church, sect or denomination of religion, . . . 
nor shall any appropriations be made for private, charitable or 
benevolent purposes to any person or community, . . . [Art. 51.] 
The taxing power shall be exercised only ... to educate the 
children of the state, . . . [Art. 204.] 3 

1 This latter section is almost literally the same as art. viii, sec. 3, constitu- 
tion of Illinois (1870). These two prohibitions were followed by Colorado (1876), 
though the first prohibition was expressed in more apt terms in these words (art. 
v, sec. 34) : " No appropriation shall be made for charitable, industrial, educa- 
tional or benevolent purposes to any person, corporation or community not under 
the absolute control of the state, nor to any denominational or sectarian institution 
or association." California (1879), Idaho (1889) and Montana (1889) in this 
respect follow the language used by Colorado. 

2 Michigan (1850) is similar, as are also the constitutions of Oregon (1857), 
Texas (1876), Florida (1885), Washington (1889) and Kentucky (1891). 

3 This last article applies to all state, parish, district and municipal taxation, by 
art. 218. This constitution is particularly commendable as cutting off not only 
the religious but also the scientific private schools ; in fact confining the use of the 
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Only two of the twenty-one states refer specifically to sectarian 
schools in their prohibitory clauses. 1 

The constitution of North Dakota (1889) 2 has a sweeping 
provision which cuts off appropriations for every private educa- 
tional institution, whether religious instruction is given or not. 
Some such impartial provision can alone be fair and just. And 
the facts disclosed by the examination just made of the various 
state constitutions, make it evident that if the subject of appro- 
priations for educational purposes is not to be left to the 
fluctuating discretion of the legislature, such appropriations 
must be regulated in positive and even diffuse terms, that there 
may be no possibility of error in reading the fundamental law. 

From the consideration of these few though vital topics, 
it is apparent that the general revision of the constitution 
of the Empire State assumes an almost national importance. 
It is not merely the registry of general progress in the country 
for the half century since the constitution of 1 846 became the 
fundamental law of the state ; for there have been changes made 
from time to time in the text, and even efforts made to remove 
some great principles, like that of an elective judiciary. The 
proper construction of an instrument to conform to the general 
tendency among the states of the Union, to all of which the 
Empire State is joined by the ties of commerce as well as of 
patriotism, can only be made upon the newer lines of positive 
and distinct enactments, in orderly arrangement of the context. 

John B. Uhle. 

public moneys to the public institutions. The constitution of Wyoming (1889), 
however, uses more expressive language, in declaring that " No appropriation 
shall be made for . . . educational . . . purposes to any person, corporation or 
community not under the absolute control of the state, nor to any denominational 
or sectarian institution or association." Art. iii, sec. 36. 

1 Mississippi (1890): "... nor shall any funds be appropriated towards the sup- 
port of any sectarian school ; or to any school that, at the time of receiving such 
appropriation, is not conducted as a free school." South Dakota (1889) : "No 
appropriation of lands, money or other property or credits to aid any sectarian 
school shall ever be made by the state or any county or municipality within the 
state, . . ." 

2 Art. xii, sec. 185. 



